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BENNION & DEVILLE FINE
HOMES, INC., a California
corporation, BENNION & DEVILLE
FINE HOMES SOCAL, INC., a
California corporation,
WINDERMERE SERVICES
SOUTHERN CALIFORNIA, INC., a
California corporation,

Plaintiffs,
V.

WINDERMERE REAL ESTATE
SERVICES COMPANY, a
Washington corporation; and DOES
1-10.

Defendants.

)
)

AND RELATED COUNTERCLAIMS
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Case No. 5:15-cv-01921-R-KK
Hon. Manual L. Real

JOINT STIPULATION RE:
PLAINTIFFS’ MOTION TO
COMPEL PRODUCTION OF
DOCUMENTS AND RESPONSES

Date: June 6, 2016
Time: 10:00 a.m.
Place: Courtroom No. 8

Discovery Cutoff: August 29, 2016
Pretrial Conference: September 19, 2016
Trial: October 18, 2016

Complaint filed: September 17, 2015
First Amended Counterclaim filed:
October 14, 2015

Pursuant to Local Rule 37-2.1, Plaintiffs Bennion & Deville Fine Homes, Inc.
(“B&D Fine Homes”), Bennion & Deville Fine Homes SoCal, Inc. (“B&D SoCal”),

and Windermere Services Southern California, Inc. (“Services SoCal”) (collectively,

“Plaintiffs”), on the one hand, and Defendant Windermere Real Estate Services

Company (“WSC”), on the other hand, hereby submit the following Joint Stipulation

Regarding Plaintiffs’ Motion to Compel Production of Documents and Responses.

//
//
//
//
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I. INTRODUCTORY STATEMENTS
A. Plaintiffs’ Introductory Statement

Plaintiffs move the Court for an order compelling Defendant Windermere Real
Estate Services Company (“WSC”) to produce documents responsive to B&D Fine
Homes’ First and Second Set of Requests for Production 4, 6, 7, 10, 11, 12, 15, 18,
19, 24, 26, 27, 28, 30, 32, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 47, 48, 51, 53,
54,55, 57,59, 60, 65, 66, 67, 68,71, 76,77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87
and 88 and complete responses to B&D Fine Homes’ First Set of Interrogatories
Nos. 3,4,5,6,7,10, 16, 17,22, 23 and 25.

As to each of the aforementioned document requests, WSC has stated either in
its initial responses or supplemental responses that it would produce all responsive
documents. As to each of the aforementioned interrogatories, WSC has stated it
would supplement its incomplete responses by detailing the bates range wherein
responsive information could be found and by listing responsive witnesses. Despite
WSC’s agreement to produce documents and responsive information, and WSC
having had 4 months of time, the documents and information have not been produced.

B&D Fine Homes issued its First Set of Requests for Production and
Interrogatories, along with other discovery, on December 21, 2015. Declaration of
Kevin Adams (“Adams Decl.”), 4 3. WSC issued responses on January 20, 2016.
Adams Decl., 4 4. Instead of being forthcoming with its answers, WSC’s responses
contained boilerplate objections as to all 152 requests and only limited substantive
information. Id. In response to interrogatories Nos. 3,4, 5,6, 7, 16, 17 and 25, WSC
stated that, pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, it would
produce documents reflecting the responsive information. Id. WSC left out any
indication as to which documents it was referencing. Id.

Along with the improper objections and incomplete responses, WSC agreed to

produce documents in response to most of the document requests. Id. However, no
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documents were included with the responses. Nor did WSC state when documents
would be provided as required under Fed. R. Civ. P. 34(b)(2)(B). Id.

Thereafter, the parties began to meet and confer regarding the substance (or
lack thereof) of WSC’s responses as well as WSC’s improper objections. In a January
26, 2016 email, Plaintiffs immediately questioned WSC as to when the responsive
documents would be produced. Adams Decl., q 6, Ex. A. Plaintiffs generously noted
to WSC that Plaintiffs were “amenable to working out a schedule” but that WSC
would “need to work quickly in light of the fast-track that this case has been placed
on”. Id. Despite Plaintiffs’ entreaties, no documents were provided.

Plaintiffs reached out to WSC again on February 17, 2016. Adams Decl., § 8,
Ex. B. In that email, WSC was questioned as to the eventual production date:

[W]hen can we expect to receive Windermere’s responsive materials?
During our last call we agreed that production would be sent in waves
and completed by the end of February. With February quickly evading
us, the production must start immediately [...]

ld.

Despite the fact that WSC had committed to producing all the documents by the end
of February, only a small portion were in fact produced. Adams Decl., 4 8, Ex. C.

After meet and confer conversations between the sides and in response to a
possible motion to compel, WSC produced Supplemental Responses to B&D Fine
Homes’ First Set of Interrogatories and Requests for Production on February 26,
2016. Adams Decl., 4 16. However, as to Interrogatories Nos. 10, 22 and 23, WSC
stated that it was compiling a list of witnesses responsive to the interrogatories and
would be producing those lists soon. Id. Those lists have not been produced as of the
date of sending this Stipulation. Id.

Plaintiffs’ pushing as to WSC’s document production continued as WSC made
rolling productions through March and into April 2016. By April 1, 2016, WSC had
produced 14,002 pages of documents. Adams Decl., 49 14, 17, 19, Exhs. E, F, G.
WSC also produced Second Supplemental Responses to B&D Fine Homes’ Requests

3
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for Production. Adams Decl., § 10. However, it was readily apparent that WSC has
not complied with its discovery obligations. The production was woefully incomplete.

Plaintiffs reviewed WSC’s documents as length to ascertain which documents
were missing from WSC’s productions. Declaration of James M. Mulcahy (“Mulcahy
Decl.”), 4 3. From this review, it became clear that WSC has not reached out to key
custodians to obtain email correspondence. WSC also had not produced documents
responsive to key requests that regarded claims, counterclaims and affirmative
defenses. Id. WSC’s production paled in comparison to Plaintiffs’ productions, which
encompassed over 70,000 pages of documents. Adams Decl., q 19.

When confronted with the issue, WSC in an email dated April 1, 2016, simply
noted that WSC would “continue to produce documents as they are reviewed”.
Adams Decl., § 20 Ex. H. WSC’s insistence on endless rolling productions with no
end in sight violates its discovery obligations. WSC must obtain all responsive
documents in a timely manner by distributing the discovery requests to all employees
and agents potentially possessing responsive information. See A. Farber & Ptners.,
Inc.v. Garber, 234 F.R.D. 186, 190 (C.D. Cal. 2006). Nor 1s WSC’s last minute
production of 25,000 pages of document sufficient as it still clear that WSC has not
produced documents in response to many of the requests. See Mulcahy Decl., 49 5-6.

WSC’s continuing delay in producing responsive documents, now lasting over
4 months, is severely prejudicing Plaintiffs’ ability to bring its case and dispute
WSC’s counterclaims. The Court has set this matter for jury trial on October 18,
2016. Six months from this trial, Plaintiffs have not received documents from their
first document requests. Any further delay will threaten Plaintiffs’ ability to take
depositions, issue any necessary follow-up discovery and prepare dispositive motions.
Accordingly, Plaintiffs now move the Court to issue an order (1) compelling WSC to
produce the responsive documents and information; (2) requiring WSC to describe in
declarations how responsive documents were collected and produced; and (3)

awarding Plaintiffs their fees and costs for having to bring this Motion.
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B. Defendant’s Introductory Statement

Plaintiffs’ motion seeks an order from the Court compelling WSC to produce
additional documents in response to various document requests and to further
supplement its interrogatory responses as WSC has already committed to do.
Plaintiffs' bring this motion to compel despite their attorney’s candid admission that
they have not reviewed any of the 40,000 pages of documents recently produced by
WSC. Instead, Plaintiffs’ motion is based purely on counsel’s speculation that WSC
has not made reasonable inquiry to obtain responsive documents and counsel’s claim
that “[bJased on WSC’s previous failure to produce all responsive documents it is
likely ... not all responsive documents have been produced.” Mulcahy Decl. 9] 5-6.
However, even a cursory review of WSC’s document production reveals that
Plaintiffs’ motion is a result of their failure to effectively review (or failure to review)
the documents WSC has produced and their failure to meet and confer in good faith.
WSC pointed this out to Plaintiffs’ attorneys in a meet and confer letter that Plaintiffs
chose to ignore.

Specifically, on April 18, 2016, Plaintiffs sent WSC a meet and confer letter
regarding WSC’s document production and outstanding supplemental interrogatory
responses. Mulcahy Decl., 4 4, Ex. A. In that letter, Plaintiffs gave WSC 10 days to
produce all responsive documents or give “assurances [ ] as to their immediate
production.” Mulcahy Decl., § 4, Ex. A, p. 1, 9 1. The next day, Plaintiffs served
their “final” production of documents in response to WSC’s requests, which had been
propounded at the end of December. Declaration of Jeffrey A. Feasby (“Feasby
Decl.”), 9 4.

WSC responded to Plaintiffs’ letter on April 27, 2016, within Plaintiffs’ 10-day
deadline. Mulcahy Decl., q 5, Ex. B. In its response, WSC confirmed that it had

produced over 25,000 additional pages of documents earlier in the week and that over

' For the sake of consistency, WSC uses the same defined terms as set forth by
Plaintiffs.
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15,000 additional pages of documents were being produced that day. Mulcahy Decl.,
45, Ex.B,p. 1,92. WSC also outlined how it had previously produced documents
in response to most of the requests set forth in Plaintiffs’ letter, and that the 40,000
pages of additional documents produced that week were in response to the remaining
requests outlined by Plaintiffs. Mulcahy Decl., § 4, Ex. B, p. 2, 49 1-2. Finally, WSC
gave Plaintiffs their requested assurance that WSC’s remaining documents and its
supplemental discovery responses would be provided the next week. Mulcahy Decl.,
94, Ex. B, p. 2, 99 3-4. WSC also made it clear that it was willing to further meet and
confer on any issues if Plaintiffs desired. Mulcahy Decl., 4, Ex. B, p. 2,9 5.

On April 28, 2016, despite WSC’s compliance with Plaintiffs’ timeline for
producing the outstanding documents and providing the requested assurances
regarding the provision of the other discovery at issue, and without reviewing any of
the 40,000 pages of document produced that week, Plaintiffs responded that they
were terminating meet and confer efforts and that they would be filing this motion to
compel based upon their unsupported conjecture that none of the 40,000 pages of
documents WSC had produced that week were responsive to any of the requests at
issue. Mulcahy Decl., 9 8, Ex. C. Plaintiffs’ letter made it clear that they never
intended to meet and confer on these issues in good faith, and that they were actually
seeking to compel WSC to identify each of the documents produced in response to
each of Plaintiffs’ numerous discovery requests — a discovery obligation that
Plaintiffs’ counsel knows does not exist.

On April 29, 2016, WSC responded to Plaintiffs and outlined Plaintiffs’ failure
to meet and confer in good faith. Feasby Decl., § 14, Ex. 1, p. 1, 4 1. WSC pointed
out that it had complied with all of the demands in Plaintiffs’ initial April 18 meet and
confer letter. Feasby Decl., § 14, Ex. 1, p. 1, 2. WSC confirmed that Plaintiffs were
threatening to bring this motion to compel despite having admitted that they had not
reviewed the 40,000 pages of documents that WSC just produced. Feasby Decl., §
14, Ex. 1, p. 1, 9 3. WSC reiterated that it had produced documents in response to all
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of the requests at issue, or that those documents and the supplemental discovery
responses would be provided during the week of May 2. Feasby Decl., § 14, Ex. 1, p.
2,9 1. By way of example, WSC set forth a few of the requests for which Plaintiffs
contended no documents had been produced and cited the Bates Nos. where those
documents had, in fact, been produced. Feasby Decl., § 14, Ex. 1, p. 2, § 2. Finally,
WSC noted that Plaintiffs’ proposed motion to compel was without substantial
justification, and that if Plaintiffs went forward with this motion, WSC would seek to
recover the attorneys’ fees and costs WSC incurred in opposing the motion. Feasby
Decl., § 14, Ex. 1, p. 2, 4 3. Plaintiffs did not respond to WSC’s further meet and
confer efforts, choosing instead to file this motion without substantial justification.
Feasby Decl., 9 14.

As set forth more fully below, WSC has complied with its discovery
obligations. Plaintiffs’ motion is wholly without merit and is brought without
substantial justification. Plaintiffs’ motion should be denied in its entirety, and WSC
should be awarded its attorneys’ fees and costs incurred in opposing this frivolous
motion.

II. DOCUMENT REQUESTS AT ISSUE

Pursuant to Local Rule 37-2.1, below are WSC’s Responses to B&D Fine
Homes’ First and Second Set of Requests for Production 4, 6, 7, 10, 11, 12, 15, 18,
19, 24, 26, 27, 28, 30, 32, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 47, 48, 51, 53, 54,
55,57, 59, 60, 65, 66, 67, 68,71, 76,77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87 and 88.
One section of points and authorities as to all document requests have been provided.
REQUEST FOR PRODUCTION NO. 4:

All Documents relating to Your document retention or destruction guidelines,

policies, protocols or practices.
RESPONSE TO REQUEST FOR PRODUCTION NO. 4:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
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further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request to the extent it seeks confidential and
proprietary/trade secret documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Upon the Court's entry of an appropriate protective order, WSC will produce
all non-privileged documents that are responsive to this request and that are within its
possession, custody, or control.

REQUEST FOR PRODUCTION NO. 6:

All Documents Relating to Your Communications with representatives of the

California Department of Business Oversight.
RESPONSE TO REQUEST FOR PRODUCTION NO.6:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request on the grounds that it seeks documents that are
neither relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged documents that are responsive to this
request and that are within its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 7:
A copy of all California FDDs submitted by You to the California Department

of Business Oversight (or its predecessor the Department of Corporations).
RESPONSE TO REQUEST FOR PRODUCTION NO. 7:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
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further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents that are within its possession,
custody, or control.

REQUEST FOR PRODUCTION NO. 10:

All Documents Relating to Your efforts "to prevent infringement of the

Trademark or unfair competition against [Bennion, Deville, and B&D Fine Homes]"
as provided for in Section 4 of the Coachella Valley Franchise Agreement.
RESPONSE TO REQUEST FOR PRODUCTION NO. 10:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request on the ground that it is overbroad, burdensome,
and merely intended to harass WSC and increase the time and cost incurred by WSC
in responding to these requests. WSC further objects to this request on the grounds
that it violates Rule 34(b)(1)(A) in that it does not describe the documents sought
with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that are within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 11:

All Documents Relating to the Fees received by You from any and all current

of former Franchisees in the Southern California Region.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 11:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and increase the time and cost incurred by WSC in
responding to these requests, especially in light of the fact that Plaintiff is already in
possession of documents reflecting the information sought.

Subject to and without waiving the foregoing objections, WSC responds as
follows: As a result of the parties' meet and confer efforts, Plaintiff has clarified that
through this request, it is seeking documents reflecting payments made to WSC by
franchisees in the Southern California Region that were made pursuant to an alternate
agreement with WSC. In light of this clarification, WSC will produce all such
requested alternate agreements with franchisees in the Southern California Region for
the payment of fees.

REQUEST FOR PRODUCTION NO. 12:
All Documents Relating to the outstanding Fees owed to You by any and all

current or former Franchisees in the Southern California Region.
RESPONSE TO REQUEST FOR PRODUCTION NO. 12:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks the private financial
information of third parties and/or confidential and proprietary/trade secret
information. WSC further objects to this request on the ground that it is overbroad,
burdensome, and merely intended to harass WSC and increase the time and cost
incurred by WSC in responding to these requests, especially in light of the fact that
Plaintiff is already in possession of documents reflecting the information sought.
Subject to and without waiving the foregoing objections, WSC responds as

follows: Upon the Court's entry of an appropriate protective order, WSC will produce
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documents sufficient to demonstrate the franchise fees owed and outstanding in the
Southern California Region since September 1, 2015.
REQUEST FOR PRODUCTION NO. 15:

All Documents Relating to Your efforts to sell Windermere franchises in the
Southern California Region.
RESPONSE TO REQUEST FOR PRODUCTION NO. 15:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request on the grounds that it seeks the private financial
information of third parties and/or confidential and proprietary/trade secret
information. WSC further objects to this request on the ground that it is overbroad,
burdensome, and merely intended to harass WSC and increase the time and cost
incurred by WSC in responding to these requests. WSC further objects to this request
on the grounds that it violates Rule 34(b)(1)(A) in that it does not describe the
documents sought with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Upon the Court's entry of an appropriate protective order, WSC will produce
all non-privileged documents that are responsive to this request and that are within its
possession, custody, or control.

REQUEST FOR PRODUCTION NO. 18:

All Documents Relating to Your "preparation and filing of all Franchise

registration statements, disclosure statements or applications required under the laws
of the state of California and/or the United States of America" as stated in Section 7

of the Area Representation Agreement.
RESPONSE TO REQUEST FOR PRODUCTION NO. 18:

11
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence. WSC further objects to this request to the extent it
calls for the production of documents protected by the attorney-client privilege and/or
the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged documents that are responsive to this
request and that are within its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 19:
All Documents Relating to any fees paid by You to the State of California, or

any department or division thereof, for all filings with the Department of Business
Oversight (or its predecessor the Department of Corporations).
RESPONSE TO REQUEST FOR PRODUCTION NO. 19:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and increase the time and cost incurred by WSC in
responding to these requests. WSC further objects to this request on the grounds that
it seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce non-privileged documents sufficient to reflect the fees
paid by WSC to the State of California.

REQUEST FOR PRODUCTION NO. 24:

12
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All Documents Relating to Your efforts "to prevent infringement of the
Trademark or unfair competition against [Bennion, Deville, and B&D Fine Homes]"
as provided for in Section 6(e) of the SoCal Franchise Agreement.

RESPONSE TO REQUEST FOR PRODUCTION NO. 24:

WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request on the ground that it is overbroad, burdensome,
and merely intended to harass WSC and increase the time and cost incurred by WSC
in responding to these requests. WSC further objects to this request on the grounds
that it violates Rule 34(b)(1)(A) in that it does not describe the documents sought
with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that are within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 26:

All Documents Relating to communication by or between any person

employed by, or otherwise associated with, Windermere Relating to the registration
of the California FDD with the State of California.
RESPONSE TO REQUEST FOR PRODUCTION NO. 26:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it is vague and ambiguous as to the
phrase "otherwise associated with." WSC further objects to this request to the extent
it calls for the production of documents protected by the attorney-client privilege

and/or the attorney work product doctrine. WSC further objects to this request on the

13
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grounds that it seeks documents that are neither relevant to the resolution of this
action nor reasonably calculated to lead to the discovery of admissible evidence.
Subject to and without waiving the foregoing objections, and within the probable
intent of this request, WSC responds as follows: WSC will produce all non-privileged
responsive document within its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 27:

All Documents Relating to communications between You and any other person

Relating to the registration of the California FDD with the State of California.
RESPONSE TO REQUEST FOR PRODUCTION NO. 27:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request on the grounds that it seeks documents that are
neither relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive document within its
possession, custody, or control.

REQUEST FOR PRODUCTION NO. 28:

All Documents Relating to communication by or between any person

employed by, or otherwise associated with, Windermere Relating to Windermere
Watch.
RESPONSE TO REQUEST FOR PRODUCTION NO. 28:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it is vague and ambiguous as to the

phrase "otherwise associated with." WSC further objects to this request on the ground

14
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that it is overbroad, burdensome, and merely intended to harass WSC and increase the
time and cost incurred by WSC in responding to these requests. WSC further objects
to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, and within the
probable intent of this request, WSC responds as follows: WSC will produce all non-
privileged responsive document within its possession, custody, or control.
REQUEST FOR PRODUCTION NO. 30:

All Documents Relating to communications between You and persons

affiliated in any way with Windermere Watch, including but not limited to Gary
Kruger and his associates.
RESPONSE TO REQUEST FOR PRODUCTION NO. 30:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC

further objects to this request to the extent it calls for the production of documents

protected by the attorney-client privilege and/or the attorney work product doctrine.
Subject to and without waiving the foregoing objections, WSC responds as

follows: WSC will produce all non-privileged responsive document within its

possession, custody, or control.

REQUEST FOR PRODUCTION NO. 32:

All Documents Relating to the communication between You and Franchisees

Relating to Windermere Watch.
RESPONSE TO REQUEST FOR PRODUCTION NO. 32:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.

WSC further objects to this request on the ground that it is overbroad, burdensome,

15
Case No. 5:15-cv-01921-R-KK




O o0 9 N U kB W N~

N N N N N N N N N = o e e e e e e e
0O N O N B~ WD = O O 0N PR WND =R O

and merely intended to harass WSC and increase the time and cost incurred by WSC
in responding to these requests. WSC further objects to this request on the grounds
that it violates Rule 34(b)(1)(A) in that it does not describe the documents sought
with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Upon the Court's entry of an appropriate protective order, WSC will produce
all non-privileged responsive document within its possession, custody, or control.
REQUEST FOR PRODUCTION NO. 34:

All Documents Relating to the "commercially reasonable efforts" You

undertook in an effort "to curtail the anti-marketing activities undertaken by Gary
Kruger, his Associates, Windermere Watch and/or the agents of the foregoing
persons" as provided for in Section 3(A) of the Modification Agreement.
RESPONSE TO REQUEST FOR PRODUCTION NO. 34:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents within its
possession, custody, or control.
REQUEST FOR PRODUCTION NO. 35:
All Documents Relating to Your plan to offset the negative publicity generated
by Windermere Watch.
RESPONSE TO REQUEST FOR PRODUCTION NO. 35:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents

protected by the attorney-client privilege and/or the attorney work product doctrine.
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Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents within its
possession, custody, or control.

REQUEST FOR PRODUCTION NO. 36:
All Documents Relating to any and all amounts expended by You to offset the

negative publicity generated by Windermere Watch.
RESPONSE TO REQUEST FOR PRODUCTION NO. 36:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference.
Subject to and without waiving the foregoing objections, WSC responds as

follows: WSC will produce documents sufficient to demonstrate the amounts

expended.

REQUEST FOR PRODUCTION NO. 37:

All Documents reflecting any negotiated changes to the Franchise Agreements

of any Franchisee in California.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION

NO. 37:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence. WSC further objects to this request to the extent is
seeks third party, and/or confidential and proprietary/trade secret documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Subject to the protective order entered by the Court, WSC will produce
copies of all such agreements with franchisees from California from January 1, 2012
through September 30, 2015.

REQUEST FOR PRODUCTION NO. 38:
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A copy of the "renewal packet" reflected in Paul Drayna's email dated June 14,
2013 attached as Exhibit N to the FAC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 38:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents that are within its possession,
custody, or control.

REQUEST FOR PRODUCTION NO. 39:

A copy of all Communications between Michael Teather and the Franchisees in

the Southern California Region.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 39:

WSC further objects to this request on the ground that it is overbroad,

burdensome, and merely intended to harass WSC and cause it to spend unnecessary
time and expense responding to this request. WSC further objects to this request on
the grounds that it seeks documents that are neither relevant to the resolution of this
action nor reasonably calculated to lead to the discovery of admissible evidence.
WSC further objects to this request on the grounds that it violates Rule 34(b)(1)(A) in
that it does not describe the documents sought with reasonable particularity. WSC
further objects to this request to the extent it seeks confidential and proprietary/trade
secret documents.

Subject to and without waiving the foregoing objections, WSC responds as

follows: As a result of the parties' meet and confer efforts, Plaintiff has agreed to limit
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the time period for this request to from January 1, 2014 through September 30, 2015.
In light of this limitation, WSC will produce all responsive documents.
REQUEST FOR PRODUCTION NO. 40:

A copy of all Communications between Paul Drayna and the Franchisees in the

Southern California Region.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 40:

WSC further objects to this request on the ground that it is overbroad,

burdensome, and merely intended to harass WSC and cause it to spend unnecessary
time and expense responding to this request. WSC further objects to this request on
the grounds that it seeks documents that are neither relevant to the resolution of this
action nor reasonably calculated to lead to the discovery of admissible evidence.
WSC further objects to this request on the grounds that it violates Rule 34(b)(1)(A) in
that it does not describe the documents sought with reasonable particularity. WSC
further objects to this request to the extent it seeks confidential and proprietary/trade
secret documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: As a result of the parties' meet and confer efforts, Plaintiff has agreed to limit
the time period for this request to from January 1, 2014 through September 30, 2015.
In light of this limitation, WSC will produce all responsive documents.

REQUEST FOR PRODUCTION NO. 41:

A copy of all Communications between Geoff Wood and the Franchisees in the

Southern California Region.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 41:

WSC further objects to this request on the ground that it is overbroad,

burdensome, and merely intended to harass WSC and cause it to spend unnecessary

time and expense responding to this request. WSC further objects to this request on
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the grounds that it seeks documents that are neither relevant to the resolution of this
action nor reasonably calculated to lead to the discovery of admissible evidence.
WSC further objects to this request on the grounds that it violates Rule 34(b)(1)(A) in
that it does not describe the documents sought with reasonable particularity. SC
further objects to this request to the extent it seeks confidential and proprietary/trade
secret documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: As a result of the parties' meet and confer efforts, Plaintiff has agreed to limit
the time period for this request to from January 1, 2014 through September 30, 2015.
In light of this limitation, WSC will produce all responsive documents.

REQUEST FOR PRODUCTION NO. 42:

A copy of the Documents Paul Drayna sent "via UPS overnight delivery to the
State of CA" as reflected in his October 31, 2014 email attached as Exhibit G to the
FAC.

RESPONSE TO REQUEST FOR PRODUCTION NO. 42:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents within its possession, custody,
or control.

REQUEST FOR PRODUCTION NO. 43:

A copy of the Communications between Paul Drayna and Michael Teather that
are reflected in Michael Teather's October 29, 2014 email to Deville attached as
Exhibit T to the FAC.

RESPONSE TO REQUEST FOR PRODUCTION NO. 43:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged documents that are responsive to this
request and that are within its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 44:

All Documents Relating to Your interest in acquiring the area representative

rights for the Southern California Region.
RESPONSE TO REQUEST FOR PRODUCTION NO. 44:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request to the extent it calls for the production of documents
protected by the attorney-client privilege and/or the attorney work product doctrine.
WSC further objects to this request on the ground that it is overbroad, burdensome,
and merely intended to harass WSC and increase the time and cost incurred by WSC
in responding to these requests when Plaintiff has these same documents. WSC
further objects to this request on the grounds that it seeks confidential and
proprietary/trade secret information.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive document within its
possession, custody, or control.

REQUEST FOR PRODUCTION NO. 47:

A copy of all Communications between You and Franchisees Relating to the
B&D Parties.

RESPONSE TO REQUEST FOR PRODUCTION NO. 47:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all documents that are responsive to this request and that
are within its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 48:

All Documents Relating to the damages asserted by You in the FACC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 48:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it
does not describe the documents sought with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce documents sufficient to show the amounts owed by the
B&D Parties for unpaid franchise fees, technology fees, and the liquidated damages
owing under the Modification Agreement.

REQUEST FOR PRODUCTION NO. 51:

All Documents Relating to the investment of "more than $11 million into the

Windermere technology system" since 2010 as stated in paragraph 6 of the FACC.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 51:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request to the extent it seeks
third party financial information and/or confidential and proprietary/trade secret
documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Subject to the protective order entered by the Court, WSC will produce
documents evidencing the investments that WSC and its principals have made in
technology system as stated in paragraph 6 of the FACC.

REQUEST FOR PRODUCTION NO. 53:

Copies of all agreements with "other real estate brokerage businesses in other

areas of the United States" that You sell your "technology package" to as represented
in paragraph 6 of the FACC.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 53:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks confidential documents that
are neither relevant to the resolution of this action nor reasonably calculated to lead to
the discovery of admissible evidence. WSC further objects to this request to the
extent it seeks third party, confidential, and proprietary/trade secret documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Subject to the protective order entered by the Court, WSC will produce
copies of all such agreements from January 1, 2012 through September 30, 2015.
REQUEST FOR PRODUCTION NO. 54:
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All Documents Relating to Bennion and Deville's exercise of "poor business
judgment in growing faster than their cash flow could support" as stated in paragraph
9 of the FACC.

RESPONSE TO REQUEST FOR PRODUCTION NO. 54:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents within its possession, custody,
or control.

REQUEST FOR PRODUCTION NO. 55:

All Documents that support Your contention that Bennion and Deville were a

"struggling franchisee" prior to 2007 as represented in paragraph 9 of the FACC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 55:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents within its possession, custody,
or control.

REQUEST FOR PRODUCTION NO. 57:
All Documents Relating to Your contention in paragraph 9 of the FACC that

Bennion and Deville's "company would soon be insolvent."
RESPONSE TO REQUEST FOR PRODUCTION NO. 57:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference.
Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents within its possession, custody,

or control.
REQUEST FOR PRODUCTION NO. 59:
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All Documents Relating to the emails You contend were sent by Bennion and
Deville "attempting to recruit agents to leave Windermere Homes & Estates and work
for Bennion and Deville instead" as stated in paragraph 53 of the FACC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 59:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents within its possession, custody,
or control.

REQUEST FOR PRODUCTION NO. 60:

All Documents that support your contention that Services SoCal failed and

refused to collect and remit fees from licensees as represented in paragraph 57 of the
FACC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 60:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all responsive documents within its possession, custody,
or control.

REQUEST FOR PRODUCTION NO. 65:

A copy of the Settlement Agreement between You and Rich King.
RESPONSE TO REQUEST FOR PRODUCTION NO. 65:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks confidential documents that
are neither relevant to the resolution of this action nor reasonably calculated to lead to
the discovery of admissible evidence. WSC further objects to this request on the

grounds that it is vague and ambiguous as to the phrase "Settlement Agreement."
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WSC further objects to this request on the grounds that it seeks the private financial
information of third parties.

Subject to and without waiving the foregoing objections, and within the
probable intent of this request, WSC responds as follows: Upon the Court's entry of
an appropriate protective order, WSC will produce the Mutual Termination of
Windermere Real Estate Franchise License Agreement between WSC and Rich King.
REQUEST FOR PRODUCTION NO. 66:

All Documents that Identify any agreement between You and a current or

former Franchisee to discount the Fees paid to You by the Franchisee.
SECOND SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 66:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence. WSC further objects to this request on the grounds
that it seeks the private financial information of third parties and confidential and
proprietary/trade secret information.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Subject to the protective order entered by the Court, WSC will produce
copies of all such agreements with franchisees from California from January 1, 2012
through September 30, 2015.

REQUEST FOR PRODUCTION NO. 67:

All Documents Relating to any Fee forgiveness or discount offered by You to

any Franchisee in the Southern California Region.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 67:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks documents that are neither
relevant to the resolution of this action nor reasonably calculated to lead to the
discovery of admissible evidence to the extent it seeks documents after September 1,
2015. WSC further objects to this request on the grounds that it seeks the private
financial information of third parties and confidential and proprietary/trade secret
information.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Subject to the protective order entered by the Court, WSC will produce
copies of all such agreements with franchisees from the Southern California Region
from January 1, 2012 through September 30, 2015.

REQUEST FOR PRODUCTION NO. 68:

A copy of the settlement agreement between You and Windermere West Valley
Partners, LLC as reflected in the 2011 California FDD.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION
NO. 68:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it seeks confidential documents that
are neither relevant to the resolution of this action nor reasonably calculated to lead to
the discovery of admissible evidence. WSC further objects to this request on the
grounds that it seeks the private financial information of third parties and confidential
and proprietary/trade secret information.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Subject to the protective order entered by the Court, WSC will produce the
responsive document.

REQUEST FOR PRODUCTION NO. 71:

27
Case No. 5:15-cv-01921-R-KK




O o0 9 N U kB W N~

N N N N N N N N N = o e e e e e e e
0O N O N B~ WD = O O 0N PR WND =R O

All Documents, Communications and correspondence that describe and/or
support each category and each claim for damages claimed in the FACC.
RESPONSE TO REQUEST FOR PRODUCTION NO. 71:

WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it
does not describe the documents sought with reasonable particularity.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce documents sufficient to show the amounts owed by the
B&D Parties for unpaid franchise fees, technology fees, and the liquidated damages
owing under the Modification Agreement.

REQUEST FOR PRODUCTION NO. 76:

All Documents Relating to your Fifth Affirmative Defense for "Intervening or

Superseding Acts of Third Parties."
RESPONSE TO REQUEST FOR PRODUCTION NO. 76:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further objects
to this request to the extent it calls for the production of documents protected by the

attorney-client privilege and/or the attorney work product doctrine.
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Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

RESPONSE TO REQUEST FOR PRODUCTION NO. 77:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further objects
to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 78:

All Documents Relating to your Ninth Affirmative Defense for "Detrimental

Reliance."
RESPONSE TO REQUEST FOR PRODUCTION NO. 78:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it

seeks documents that are neither relevant to the resolution of this action nor
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reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further objects
to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 79:

All Documents Relating to your Tenth Affirmative Defense for "Unclean

Hands."
RESPONSE TO REQUEST FOR PRODUCTION NO. 79:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further
objects to this request to the extent it calls for the production of documents protected
by the attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 80:
All Documents Relating to your Eleventh Affirmative Defense for "Estoppel."
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RESPONSE TO REQUEST FOR PRODUCTION NO. 80:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further objects
to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 81:

All Documents Relating to your Twelfth Affirmative Defense for “Compliance

with Applicable Laws.”
RESPONSE TO REQUEST FOR PRODUCTION NO. 81:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does

not describe the documents sought with reasonable particularity. WSC further objects
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to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 82:
All Documents Relating to your Thirteenth Affirmative defense for "Valid

Business Purpose."
RESPONSE TO REQUEST FOR PRODUCTION NO. 82:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further
objects to this request to the extent it calls for the production of documents protected
by the attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 83:

All Documents Relating to your Fifteenth Affirmative Defense for "Damages

Not Ascertainable."

RESPONSE TO REQUEST FOR PRODUCTION NO. 83:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further objects
to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 84:

All Documents Relating to your Sixteenth Affirmative Defense for "Full

Performance."
RESPONSE TO REQUEST FOR PRODUCTION NO. 84:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does

not describe the documents sought with reasonable particularity. WSC further objects
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to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 85:

All Documents Relating to your Twenty-First Affirmative Defense for "Good

Faith."
RESPONSE TO REQUEST FOR PRODUCTION NO. 85:
WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further
objects to this request to the extent it calls for the production of documents protected
by the attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 86:

All Documents Relating to your Twenty-Fourth Affirmative Defense for
"Conduct Justified."

RESPONSE TO REQUEST FOR PRODUCTION NO. 86:
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WSC objects to this request on each of the grounds set forth in the General
Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request. WSC further objects to this request on the grounds that it
seeks documents that are neither relevant to the resolution of this action nor
reasonably calculated to lead to the discovery of admissible evidence. WSC further
objects to this request on the grounds that it violates Rule 34(b)(1)(A) in that it does
not describe the documents sought with reasonable particularity. WSC further objects
to this request to the extent it calls for the production of documents protected by the
attorney-client privilege and/or the attorney work product doctrine.

Subject to and without waiving the foregoing objections, WSC responds as
follows: WSC will produce all non-privileged responsive documents that were within
its possession, custody, or control.

REQUEST FOR PRODUCTION NO. 87:

All Communications with the "professional PR and Crisis Management firm"

referenced in Your response to B&D Fine Homes' Interrogatory No. 1 Relating to
Windermere Watch.
RESPONSE TO REQUEST FOR PRODUCTION NO. 87:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and increase the time and cost incurred by WSC in
responding to these requests. WSC further objects to this request to the extent is seeks
confidential and proprietary/trade secret information.

Subject to and without waiving the foregoing objections, WSC responds as

follows: WSC will produce all documents responsive to this request.
REQUEST FOR PRODUCTION NO. 88:
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All Documents Relating to WSC's agreement to modify any of the fees owed by
California Franchisees to WSC under their respective Franchise Agreement.
RESPONSE TO REQUEST FOR PRODUCTION NO. 88:

WSC objects to this request on each of the grounds set forth in the General

Objections set forth above, each of which is incorporated by this reference. WSC
further objects to this request on the ground that it is overbroad, burdensome, and
merely intended to harass WSC and cause it to spend unnecessary time and expense
responding to this request, especially in light of the fact that it is duplicative of a
number of Plaintiff's other discovery requests. WSC further objects to this request on
the grounds that it seeks documents that are neither relevant to the resolution of this
action nor reasonably calculated to lead to the discovery of admissible evidence.
WSC further objects to this request to the extent it seeks confidential and
proprietary/trade secret documents.

Subject to and without waiving the foregoing objections, WSC responds as
follows: Pursuant to Plaintift's prior requests, WSC has already agreed to produce
documents that would be responsive to this request. Nevertheless, WSC will produce
all responsive documents for the period January 1, 2012 through September 30, 20.

III. PLAINTIFFS’ CONTENTIONS WITH RESPECT TO THESE REQUEST

WSC’s responses to the aforementioned requests each contain the following phrase

“WSC will produce all non-privileged documents that are responsive to this request and
that are within its possession, custody or control” or indicate that some part of the request
will be responded to with all responsive documents. As the issue with all the responses is
the same, the delay and/or refusal to produce responsive documents, one section of points
and authorities as to all requests have been provided.

As the above responses show, WSC has agreed to produce all documents
responsive to these requests. Nonetheless, WSC continues to delay making a production
of responsive documents. WSC’s inability to produce responsive documents within 4

months of receiving the requests justifies Court intervention. The Court must compel
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WSC to produce the responsive documents. Otherwise, Plaintiffs will be prejudiced in
their ability to bring their case, take depositions and file dispositive motions.
A. Plaintiffs Have Satisfied The Meet And Confer Requirements Prior To Filing
This Motion
Fed. R. Civ. P. 37(a)(1) permits a party to move for an order compelling discovery,

upon certification that the movant has in good faith conferred or attempted to confer with
the opposing party in an effort to obtain the requested discovery without court action.
Plaintiffs have spent over 4 months attempting to work with WSC to obtain the
production of responsive documents. See generally Adams Decl., Mulcahy Decl.
Pursuant to Local Rule 37-1, Plaintiffs sent WSC a letter on April 18, 2016, detailing the
inadequacies of its productions. Mulcahy Decl., § 4, Ex. A. The letter set forth the
requests for which WSC had both agreed to produce documents yet had not produced
documents. Id. Plaintiffs outlined how nearly 4 months had passed since the document
requests had been issued and asked that WSC produce the documents in the next 10 days.
Id. Even after being given additional time, WSC has still not produced documents in
response to many of the requests. See Mulcahy Decl., 99 5-6.

Despite Plaintiffs’ best efforts of working amiably with WSC and giving it time to
make its document productions, time has run out. With six months remaining to trial,
Plaintiffs were left with no choice but to demand the production of the documents and to
move this Court for an order ensuring that production is made as soon as possible.
Further, based on the inadequacies of the previous productions, WSC should be made to
testify as to its efforts in finding all responsive documents and demonstrating that it has
made a reasonable inquiry and exercised due diligence.

B. WSC’s Delay Justifies An Order Compelling Production And Requiring WSC

To Provide Declarations Establishing It Made A Reasonable Inquiry For

Responsive Documents

Under Fed. R. Civ. P. 37(a)(3)(B), the discovering party may move for an order

compelling production of documents. Where, as here, the responding party, agrees to
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produce responsive documents, “a proper response to a request for production requires
the responding party — within the specified time — to actually produce the responsive
documents for inspection or copying.” Novelty, Inc.v. Mt. View Mktg., 265 F.R.D. 370,
375 (S.D. Ind. 2009)

Plaintiffs have attempted to work in good faith with WSC for 4 months to obtain
responsive documents. Despite these consistent efforts WSC has not produced the
documents it stated would be produced. Most notably, WSC’s production does not
include emails from key custodians such as Senior Vice President of Client Services
Michael Teather and WSC’s General Counsel, Paul Drayna. Mulcahy Decl., 9 3. Both
individuals are prominently featured throughout the Amended Complaint and possess
responsive documents that are not privileged. WSC’s production is also missing, at the
very least, the following categories of documents:

e documents regarding WSC’s document retention policy;

e communications with the California Department of Business Oversight;

e California Franchise Disclosure Documents, Franchise registration
statements, disclosure statements;

e documents showing payment of fees by franchisees;

e documents regarding efforts to sell Windermere franchises;

e communications regarding Windermere Watch (a website at